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: NTERNATIONAL commercial contracts have
_|Involvement of nationals or business entities of two or
——__ | more countries and subject matter of the agreement
also involves connection with two or more countries. Different
countries have their own systems of law and sometimes there
is conflict of law. The same contract may be governed by two
or more laws and how to apply the law in a given situation is
quite complicated question.

The question whether an arbitration
is international or national is significant
as most countries have different legal
regimes to govern the type of arbitration.
International arbitration transcend
national boundaries. International -

arbitrations usually have a foreign
element and most countries treat such
arbitrations much more liberally like by
providing greater respect for the
intentions of the parties and far less
judicial intervention in the arbitration
process than in the domestic arbitration. '
The Arbitration and Conciliation Act,
1996, has defined international
commercial arbitration in section 2(1)(f) =~ " Sy
as under: o dop

“International commercial arbitration =
“meansanarbitration relating todisputes - Le
arisingoutoflegal relationship, whether -~~~
contractual or not, considered as
commercial under the law in force in
India and where at least one of the parties is—
(i) anindividual who is a national of, or habitually resident
in, any country other than India; or

(ii) a body corporate which is incorporated in any country
other than India; or
(iii) a company or an association or a body of individuals
whose central management and control is exercised in
any country other than India; or

iv) the government of a foreign country;

Clauses relating to proper law of contract and resolution
fdisputeby conciliation andarbitrationareimportant clauses
¢ international commercial agreements, Parties should not
Iy be clear about the business deal but should also be clear
out the complications of these clauses. A single clause may
ange the course of the contract. The law applicable should

well understood and its effects should be analyzed in
vance at the time of agreement.

PROPER LAW OF CONTRACT

An international commercial agreement has different
segments and it is not necessary that the entire contract is
governed by single law. It is also not necessary that the same
law will apply at all times to the contract. The law applicable
may change with the stage of the transaction/case.

Thereisastandard condition imposed by the Government
of India and Reserve Bank of India while
approving the technical collaboration
and equity participation that the
agreement shall be subject to the laws of
India. = Generally, international
commercial agreements in India include
clause for application of Indian law to
the contract. Indians prefer Indian law
to be the proper law of the contract.
While concluding an international
commercial contract parties have the
freedom to choose the governing law,
but precise formulations may depend
- on the negotiation depending on the
- facts of each case. But it is not sufficient
t . tosay that contract is subject to Indian
- Laws. Thisis sobecause of theautonomy
~ of arbitration clause from the main
° contract.

The proper law of contract is the law
. or relevant legal rules governing
substantive issues in disputes. The
expression ‘proper law of a contract’ refers to the legal system
by which the parties to the contract intended their contract to
be governed. If their intention is expressly stated or contract
itself or its surrounding circumstances, such intention
determines the proper law of the contract. :
Where the intention of the parties is not expressly stated
and noinferenceaboutitcan bedrawn, theirintentionassuch
has no relevance. In that event, the courts endeavour to
impute an intention by identifying legal system with which
the transaction has its closest and most real connection.
Section 28(1) of the Arbitration and Conciliation Act, 1996
provides—
(1) Where the place of arbitration is situate in India—

(a) inanarbitration other than an international commercial
arbitration, the arbitral tribunal shall decide the dispute
submitted to arbitration in accordance wit}w the
substantive law for the time being in force in India;

(b) in international commercial arbitration,—
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dispute In

(I the arbitral tribunal shall decide the
arties

accordance with the rulew of law designated by thep
as applicable to the substance of the dispute;

law or legal

(1) any designation by the partics of the
nlesy

system of a piven country shall be construed, 1
otherwise expressed, as directly referring (o the
substantive law of that country and not to its conflict of
laws rules;

(i) failing any designation of the law under sub-clause
(if) by the parties, thearbitral tribunal shallapply the rules
of law it considers to be appropriate given all the
clrcumstances surrounding the dispute,

The expressed intention of the parties is generally decisive
i determining the proper law of the contract. The only
limitation on this rule is that the intention of the parties must
be expressed bona fide and it should not be opposed to public
policy.

[n the absence of an express statement about the governing
law, inferred intention of the parties determines that law. True
intentionof the parties, in the absence of anexpress selection, has
to be discovered by applying sound ideas of business,
convenience and sense to the language of the contract itself,

Where the parties have not expressly or impliedly selected
proper law, the courts impute an intention by applying the
objective testto determine what the parties would have as just
and reasonable persons intended as regards applicable law,
had they applied their minds to the question. The judge has to
determine proper law for the parties in such circumstances by
putting himself in place of a “reasonable man”. He has to
determine the intention of the parties by asking himself “how
a just and reasonable person would have regarded the
problem”,

For this purpose place where the contract was made, form
and object of the contract, the place of performance, place of
residence or business of the parties, reference to the courts
having jurisdiction and such other links are examined by the
courtstodetermine thesystemof law with which thetransaction
has its closest and most real connection.

[tis very important to know the law before agreeing to. In
some Middle East countries, the claim of interest is illegal and
cannotbeallowed. Thearbitratorsare required to havereligious
qualification of being Quazi, and provides restrictiononwomen
to actas arbitrator etc. Litigation in the international contracts
is very costly affair and has far reaching effects. Things are
good until dispute arise. The moment a dispute arise all types
of claims are raised and defenses are put forth by the parties.
Some times the compensation is higher than the total value of

the contract.
NEUTRAL LAW AND VENUE OF ARBITRATION

Arbitration in international commercial contracts is
preferred over litigationbecause arbitration is informal, faster,
less costly, equitable and conciliatory. Sometimes parties opt
for arbitration for a private dispute resolution instead of
litigation in open court.

The parties are usually reluctant to submit their dispute to
the national courts of one of the parties due to fear of bias and
nationalistic sentiments.

—

Arbitration agreement enables the partics from differ,.,
nationalities to avoid submitting dispute to the n'”i“nn/(()llr[ ’
S

of either of them. It offers choice of judges thereby
fear of biased judgment.

Itis repeatedly suggested by the foreign investors
respect to private power projects in India where . f(\)r ._/th
investmentisattracted thattheagreement should be gov eign
by a law neutral to the contracting parties, for 0x1m5; \ grm»d
or English Jaw. Itis generally felt that the ven ye f‘:rsgt; Swiss
of disputes should also be out side the Shant s e;ncnf
contracting parties. Geneva or London have beer :’: (.) the
the venue for arbitration in a number of nrbnm,-'(f""fd- as
arbitration friendly venues. Government of lndia‘ha n being
to clauses providing for arbitration at London or %ﬂ‘grg-ed
Enron Power Company’s dispute with State of Mahw;th;-va‘
was referred foradjudicationat London, Foreign Pdrtiu-: fb Lrn
demand the application or rule of arbitration of Inter, “:‘un y
Chamber of Commerce, Paris, national

Intruth,anyintcrnatinnnlcommercialarbitratinnagrwmem
is a forensic minefield. During its course, as ma ny as five or six
different national systems of law, or legal rules, may comeinto
play. It would be too much to expect that there will not be
material difference between them.On the contra ry the potential
for conflict is great.

LAW GOVERNING ARBITRATION AGREEMENT

Most legal systems accord parties considerable freedom in
determining the arbitration procedure, while reserving the
right to ensure the fairness and integrity of the process.
International Conventions on Arbitration are designed to
provide an effective international regime for the conduct of
arbitration and obviate the need for States to establish their
own domestically influenced regimes. The New York
Convention governs only the recognition and enforcement
stage of the arbitral process and does not extend to the
arbitration stage. Most states have introduced domestic
standardsin thisarea tocover the lacunas left by the convention.

The proper law of the arbitration agreement is normally the
same as the proper law of the contract. Itis only in exceptional
cases that it is not so even where the proper law of the contract
is expressly chosen by the parties. '

Where there is no express choice of the law governing the
contract as a whole, or the arbitration agreement in the
particular, there is, in the absence of any contrary indication,
a presumption that the parties have intended that the proper
law of the contractas well as the law governing the arbitration
agreement are the same as the law of the country in which the
arbitration is agreed to be held. On the other hand, where the
proper law of the contract is expressly chosen by the parties
such law must, in the absence of an unmistakable intention to
the contrary, govern the arbitration agreement which though
collateral or ancillary to the main contract, is nevertheless a
part of such contract.

The law governing arbitration agreement applies to issues
suchasconsentof parties (suchas whether ornot theagreement
wasinduced by fraud, mis-representationor undue influence),
validity, effect, interpretation and scope of the arbitration
agreement. Such law will decide whetherthearbitrationclause
is wide enough to cover the dispute between the parties.

[CONTINUED ON PAGE 23]
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Inthe case of J.K. Industries Ltd. v. Chicf Inspector of Factories
- (1996-5 CLJ 13-8QC) the Supreme Court has held that
mination of an “Occupier” to be made by the company
der proviso (i) to section 2(n) of the Factories Act can only

that of a Director, the directing will and mind of the
Npany, jts alter-ego and of ng other officer or employee of
' factory or the company which owns the factory. The
n’ble Supreme Court of India also ryled that the strict
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€ proper law of arbitra
er the arbitration c|
nt contract between t

tion agreement wil also decide
ause would equally apply to a
he same parties or between one of
parties and a third party. Proper law of arbitration
nentshould be distinguished from the lawi appiiFable to
ty of the parties to arbitrate (subjectivearbitrabihty) and

enability of the subject matter of a dispute to arbitration
ive arbitrability)

sOVERNING ARBITRATIO_N PROCEDURE

tration proceedings are conducted, in the absence of
eement to the contrary, in accordance with the law of
ntry in which the arbitration is held. On the othei hanld,
irties have specifically chosen the law governing the

wrongs of the company under other public welfare statutes
concerning industry, food ad ulteration, prevention of pollution
and welfare and safety of employees in 3 factory and that in
the absence of a notified Director, any one of the Directors of
acompany, isliable to beprosecuted and Punished as “deemed
occupier” under the Factories Act.

CONCLUSION

' The aforemention

ed decisions cle
environmenta| an
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nd any industry
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conduct and procedure of arbitration,
proceedings will be conducted inaccordanc
long asit is not contrary to the public policy
requirements of the law of the country in wh

is held. If no such choice has been made by the parties,
expressly or by necessary implication, the procedural aspect

of the conduct of arbitration will be determined by law of the
place or seat of arbitration.

the arbitration
ewith that law so
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ich thearbitration

Challenge, recognition and enforcement of the
subject to local law wher_e award has been m
to International conventio
of foreign awards,

award is
adeand is subject

NS On recognition and enforcement

International arbitration awards are like
currency which can be encash

whereother party has the property. Hence, one shnuld.be very
careful while agreeing the law applicable and include
provisions with clear understanding. 0
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V\!riting Down Allowances for
Finance Companies

B.K. KULKARNI,

FCS, Pune

HERE is a self-perpetuating growth, of late of finance
T companies all over the world engaged in the trade of

acquiring and hiring out plant
and machineries, to the end users. In
order to claim writing down allowance
ordepreciationallowance orothercapital
allowanceby whatevername called, such
companies have to show that, at the
material times, the plant belonged to
them, even though leased out to the end-
user.

In India, a substantial controversy is
in rage regarding the claim of
depreciation under income-tax law so
far as leasing companies are concerned.
In case of finance lease, the CBDT had
taken the view that depreciation should
be allowed only to the lessee. In this
context the view taken by the House of
Lords in the case of hire purchase
agreements in a recent decision must
engage the attention of finance
companies, particularly with reference
to the ownership of the hired assets.

The legislative conditions require that such person who
wants to be entitled to such capital allowance must be—

one who is engaged in carrying on a trade;

0

7 onewhohasincurred capital expenditureonthe provision
of plant or machinery for the purposes of the trade;

0 one to whom, in consequence of his incurring the
expenditure, the machinery or plant belongs; and

7 onewhose machinery or plantis or has been in use for the

purposes of his trade.

Whena financecompany engaged insuchbusinessacquires

machinery or plants, it, nodoubtownsitat that time. The plant
or the machinery does, at the time of acquisition belong to the
finance company. Subsequently, such machinery or plant is
leased or hired out to its customer who then fixes the same to
the land for the purpose of being put to use, if that is the
requirement of the physical logistics of the plant. Does such an
event sever the ownership of the plant or the machinery
(hereinafter also called the chattel) from the finance company
and therefore, disentitles the finance company for the capital
allowance. This question, with all its shades of variation, was
discussed and decided by the House o Lords in Melluish (Inspector
of Taxes) v. BMI (No. 9) Lid. (1996) 218 ITR 548.

In the said case the House of Lords had an occasion to
consider related substantive issues, which are discussed in
this article as the ratio decidendi of the House of Lords’ Order

Non-banking financial
companies carrying on
leasing and hire purchases
activities have grown in
numbers over the years. In
order to claim depreciation
allowance such companies
have to show that at the
material times the plant,
machinery etc. belonged to
them even though leased out
to the end user. The law with
regard to such depreciation
claims is elucidated here in
the light of a recent ruling.

would affect finance companies in general. Theappeals of five
taxpayer companies were decided by the Hourse of Lords. The
facts were: each of the five taxpayer
companies carried on the trade of
acquiring and hiring out plant and
machinery tousers. Thecompanies were
part of the Barclays Mercantile Group.
The relevant users of the plant were
local authorities who were (or were at
the time of affixation) freeholders of the
premises in which the items of plant
were affixed. There were 28 local
authorities involved in the present case.
The nature of the plant was such that, for
the most part, it had to be fixed to the
structure of the building in which it was
installed so that, on being so fixed, it
would on ordinary principles of the
general law be regarded as a fixture.
Various types of plant and machinery
were involved, viz—(a) central heating
installed in council flats and houses; (b)
video door entry systems installed in
blocksof council flatsand alarm systems
in sheltered housing accommodation;
(c) lifts installed in council car parks; (@) boilers installed in
council offices; (¢) crematorsinstalled ina council crematorium;
(f) ventilation and filtration plant installed in a council
swimming pool.

There were altogether 201 relevant transactions between
the taxpayer companiesand the local authorities. Of these, 180
concerned central heating in council dwellings and the
remainder concerned plant of other kinds. The only relevant
difference between the various transactions was that in the
caseof plantand machinery installed in council flats or council
houses (and possibly alsointhe caseofalarm systems installed
in sheltered housing) the flats or houses were, either at the
time of installation or shortly thereafter, let to council tenants
on weekly tenancies. In all other cases the buildings in which
the plant has been installed have at all times remained in the
occupation of the local authority.

The arrangements between each taxpayer company and
the local authority were as follows, There was a master
equipment lease between the taxpayerand the local authority.
This master lease was entered into before the relevant plant
and machinery was acquired. It purported to relate to
equipment, rent, term and location as stated in the schedule,
but the schedule was initially blank. In relation to each
transaction, a schedule was subsequently inserted into that
master lease. The schedule set out certain details of the
transaction, including the identification of the equipment, the
term, thecommencing date of the term, the rentand how itwas
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