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Arblirutqr and Law Relating to Interest

"7« AK.BANSAL, ACS, Advocate, New Delhi.

TORER 1

N most of th; claims befor; the Aarbit‘ t i
interest Is of subgtar}tial amount and sc:am:" 3&2 ;i?s"gv?nr
pi'gher than the principal. The {aw relating to the grant of
::o %r:;;zy the adrt':‘nrag has undergone repeated changes
ons and has been a subi [ i :
s iyl ject of contradictory interpre-

of Interest Act, 1978 Le., 19.8.1981 is very importa

relevant in-the law of interest. ¥ Feoram and
The Supreme Court of India, in case of Executive Eh i

Irrigation, Galimala and others v. Abnadutta Jena (Arbi(t’:-’:igr;;

Law Report. 1988,

Indian courts.
T_here was no sta-
bility inthe law and

it had far reaching
effects. In most of
~othe awards, the
portion of the
award relating to
grant of interest
was either deleted

Volume 9, page
356) - . hgd
considered the
question of award
of interest for thig
period and for post
referencetill award
periodandhas held
in para 6 as under;

or modified by the
courts and it was a subject of further litigation in the hi

Ct o igher
courts, There were confusing interpretations and judgmengts of
the courts and it was a Pandora's box of litigation. The law of

interest as well as concept of interest has changed in the

moderntimes. The rate of interest also varies fromtimetotime.

There are difterent laws of interest for different periods and
hence the point of time has great relevance, in the law relating
to interest. Even the Supreme Court has recently over-ruledits
previous decision by a larger Bench decision, in G.C. Roy's
case. Now the law relating to interest has been interpreted by
the Supreme Court conclusively and even the Law Commis-
sion of India is considering to incorporate an express provision
in the Arbitration Act by amending the same.

The word ‘interest’ has been defined in Oxford Advanced
Learner's Dictionary of Current English as “money charged
and paid for use of money”. The jurisdiction to grant interest

~~ depends upon the period in question. Mainly there are four
' periods in arbitration disputes discussed as under:

L. FROM THE DATE OF CAUSE OF ACTION TILL THE
DATE OF REFERENCE OF DISPUTES TO ARBITRATION

For this period there are two relevant legislations i.e.,
Interest Act, 1839 and Interest Act, 1978. Interest Act, 1978,
came into force on 19.8.1981; hence the arbitration awards
which was passed prior to 19.8.1981 are governed by Interest
Act, 1839, and the arbitration awards which were passed on or
after 19.8.1981 are governed by Interest Act, 1978.

(a) Awards prior to 19.8.1981

Interest Act, 1839, did not empower the arbitrator to grant
interest. Hence, the arbitrator had no jurisdiction to grant
interest under the said Act. The Law Commission in its 63rd
report had recommendedthe revision ofthe Interest Act, 1839,
which contained only one section and every phrase usedinthe
Act had given rise to problems of interpretation and judicial
decisions had disclosed divergence of views in respect of the
same. Hence, new Interest Act was enacted in 1978 and
Interest Act of 1839 was repealed. The date of commencement

, cases which arose
prior to the commencement of the 1978 Act the arbitrator
has no such power under the Interest Act, 1839. It is
therefore, necessary, as we said, to look elsewhere for the
power of the arbitrator to award interest up to the date of
institution ofthe proceedings. Since the arbitratoris required
to conduct himself and make the awardin accordance with
Jaw we must look to the substantive law for the power of the
arbitrator to award interest before the commencement of
the proceedings. If the agreement between the parties
entitles the arbitrator to award interest no further question
arises and the arbitrator may award interest. Similarly, if
there is a usage of trade having the force of law the
arbitrator may award interest. Again if there are any other
provisions of the substantive law enabling the award of
interest the arbitrator may award interest. By way of an
illustration, we may mention section 80 of the Negotiable
Instruments Act as a provision of the substantive law under
which the Court may award interest even in a case where
no rate of interest is specified in the promissory note or bill
of exchange. We may also refer section 61(2) of the Sale
of Goods Act which provides forthe awardof interest to the
seller or the buyer as the case may be under centain,
circumstances in suits filed by them. We may further cite
the instance of the non-performance andto awardinterest.
We mayalsocite acase where one of the partiesis forced
to pay interest to a third party, say on an overdraft,
consequent on the failure of the other party to the contract
not fulfiling the obligation of paying the amount due to
them. In such a case also equity may compel the payment
ofinterest. Loss of interest in the place of the rightto remain
in possession may be rightfully claimed in equity by the
owner of a property who has been dispossessed from it.”

In State of Orissa v. B.N. Agrawala, 1993 A.T.L.R. 212
page 216 of-para 10, the Supreme Court had followed the
decision in Jena's case that the Arbitrator had no power to
award interest for the pre- reference period as the award was
made prior to coming into force of the Interest Act, 1978.
Hence, the arbitrator has limited power to grant interest in
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ed atribunal and an arbjtrator
in the d n of court and hence, arbitrator was granted
Jurisdiction to give an award of interest for this period. The

- Tesult'Is that in caseg arising after 19.8,1981 i.e.,
commencement after | :

Nterest Act, 1978, an arbitrator has the
same Power as the court to grant interest from the date of
cause of action to the date of institution of proceedings.

. POST REFERENCE PERIOD (AFTER REFERENCE OF
DI ES TO ARBITRATOR TILL THE DATE OF
MAKING AWARD BY THE ARBITRATOR)

~ The Question of grant of interestforthis periodwas examined

in detail in Jena's case (Supra) by the Supreme Court and it

had held that the arbitrator cannot allow pendente lite interest
under section 34 of the Civil Procedure Code, 1908, as he was

“ Nota coun within the meaning of that section unless reference
I~ 'S made to himthrough intervention

ofacourt. Thereafter many
-awards were set aside or modified by courts all over India by
tollowingthe decision Pronouncedby Supreme Courtin Jena's
case. Butthe decision in Jena's case regarding pendsnte lite
interest was over-ruled by a larger Bench of the Supreme
Court in - Secretary, Irrigation Department v. G.C. Roy, AIR
1992 SC 732 and in para 45 it was held as under:
“Where the agresment between the parties does not
prohibit grant of interest and where a party claims interest

andthat dispute (along with the claim for principal amount

or independently) is reterred to the arbitrator, he shall
h

ave the power to award interest pendente lite, This is for
the reason that in such a case, it must be presumed that

interest was an implied term of the agreement between
the parties and, therefore, when the parties refer all their
disputes - or refer the dispute as to interest as such—to
the arbitrator, he shall have the power to award interest.

This does not mean that in every case the arbitrator

should necessarily award interest pendente lite. It is a

matter within his discretion to be exercised in the light of

all the facts and circumstances of the case, keeping the
6 ends of justice in view.”

In another interesting decision in the case of Santokh Singh

Arorav. Union of India, AIR 1992 SC 1809, the Supreme Court
had observed that interest should have been allowed for the
period the matter was pending in arbitration since appointment
of the arbitrator by the named authority and in courts in
proceedings arising therefrom till the daie of award by the last
arbitrator appointed by the count. Inthat case the first arbitrator
was appointed on 8-12-1968, but his award was set aside and
thereafter two arbitrators were appointed by the appointing
authority but they could not make the award and thereatter
court appointed an independent arbitraton: i.e., Justice A.C.
Gupta whose award was subsequently remitted but he was not
prepared to act as arbitrator any longer, hence Justice Gujral
was appointed as an arbitrator who made his award on
18.8.1990 along with 12 per cent interest per annum from
- 21.11.1983 i.e., the period when dispute was referred to
Justice A.C. Gupta as arbitrator. The arbitrator hadnot granted
interest for the period prior ta reference to Justice A.C. Gupta.
Inthese circumstances, the Supreme Court, instead of remitting
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the matter

. to arby i
deciding the casi arg ig.

‘ [ @gain granted int i i
© case-and has Held In para ::- ﬁgﬂ“"‘,“"’
_“...Since interest was bel .

Wwhich the matter was oot

Hence, the arbitrator is competent to grant interest for this
pendente liteperiod as perthe latest law as discussed above,
Evenifthe arbitratorfails to grantinterestfor this period without
assigning a

ny reason and due to non application of mind, as
the Suprem

( e Court had granted interest in the case of Santokh
Singh Arora's case, the court can also grant interest for this
period. '

I..POST AWARD PERIOD TILL DATE OF DECREE BYTHE
COURT : ‘

The earlierview was thatthe arbitratorcannot grantinterest
after date of award. The Supreme Court had held in Gujarat
Water Supply & Sewerage Board's case (AIR 1989 SC 973)

that interest for this period ¢an be granted by the court in view

of section 3(1) (a) of the Interest Act, 1978, and section 29 of
the Arbitration Act. Thereafter the courts have grantedinterest

for this period in a number of cases.
But Supreme Court has settled the controversy finally in
case of Hindustan Construction Co, (AIR 1992 SC 2192) by

holding that an arbitrator has power to award interest for the
period from date of award to date of decree.

Hence, the arbitrator can award interest for this period and

even courtcan grantinterestfor this period to give justice tothe
claimantin view of above two judgments of the Supreme Court
of India. ’

IV.POST DECREE PERIOD TILL DATE OF PAYMENT

Section 29 of the Arbitration Act empowers only the court to
grant interest for this period at such rate as desmed fit by the
court. The courts generally grant the same rate of interest for
this period as granted by the arbitrator. The arbitrator cannot
certainly allow interest for this period. There are many
judgements of courts regarding holding that the arbitrator
cannot allow interest for this period.

CONCLUSION

It can be said that as per the law settled by various
judgemnents of the Supreme Court, nowthe arbitrator can grant
interest from the date when the cause of action arose to the
date of payment or date of decree of the court whichever is
earlier. However, after the date of decree the arbitrator cannot

grantinterest. Butthe court can grantinterest after the passing
of decrea till date of payment. O
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