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7" " INDEPENDANT ARBITRATOR
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GO e by Shri A.K. Bansal,
i Advocalc,

Bt :
3 "f'f‘}";;';’:;;,, =N Arbitration Consultant, Chandigarh
Bl ‘
#isThe roots of Arbitration arc in the confidence of parties to dispute
;}’gdgm‘cnt of third pcrson as impartial judge to dispcnse cqual
S{ice 1b all partics and to decide the law and facts involved in the matter
bg“{tgd with a vicw to determince and finally ¢nd the controversy. The
- S5 syt - . .
bilrator has not been defined any where in the Act. The arbitration law
quires the minimum qualilication of the arbitrator to bc an impartial,
dependant and disintcrested person. UNCITRAL MODEL LAW OF
WATIONAL COMMERCIAL ARBITRATION vide article no.
1(5) and 12 has provided for the qualification of independence and
E‘fpﬁfﬁa]i_ty of arbitrator. In terms de La Ley (cited in Wharton's Law
bﬁ;;qh)*‘ah:arbitrator has been defined as a disinterested person to
bﬁ&éﬁ«“jﬁdginent and dccision matters in dispute arc referred. The
bﬁ’&ﬁlfbl‘ arbitration is bascd on the principle that, partics have chosen
heifarbitrator, hence his decision should be binding and be enforeed.
Buftﬁxschmce is snatched by stronger party and arbitrator is imposcd
hence® the: machincry and process of arbitration is misuscd. The
arbitration can be as good or as bad as the arbitrator. The independence
and impartiality of the courts are not subject matter of contract bctween
the parties. Scction 9 of Civil Procedure give right 1o filc a suit which can
be.waived by the partics by cntering into arbitration agreccment. But this
waiver should not mcan the waiver of right to get an indcpendant and
impartial person not connccted with any party as an arbitrator. The suil
c“ﬁ;@fi}lcud in the court without any discrimination and dominance ol
Pal’ifé;ﬁé;‘ not affect the impartiality of the courts. Arbitration is mcrc
substitution’ of courts. The arbitrator should have cssential quality of
indcpendence as courts from the partics. The independence and
impartiality of arbitrator should also not be subject matter of the contract
between parties. In the Arbitration Act there is a missing portion/lacunas
and it’docs'not dcfine the arbitrator. Usually, arbitrators arc imposed by
stronger. party of contract as a part of bargain which results in injustice
andxalsofcauscs litigation for change of arbitrator, stay of arbitration
proceedings, objections to award etc. It has been expericnced that, many
a lﬂ%lgfompctcm and partial persons cven employcees ol a party Lo
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disputc having doubtful intcgrity are imposcd as arbitrators on the|
party/partics, due to one sided provisions of agreement and their!
proceedings as well as awards are challenged tooth and nail. The rolc of -
arbitrator is very important and success of arbitration i.c., satisfaction of
partics depends to a considerable extcnt on the impartiality and
independence of the arbitrator. An arbitrator agrecd by partics with frce
consent is far better then an imposed arbitrator. The arbitrator can bc a
lay man but justicc and cquity requires that he should be an independcnt
and impartial person. He should not bc a person connccted with onc of
the partics nor should be an ecmployee of the party.

Appointment is more important thun appointer : It should not be
important that which party has appointed arbitrator but it should be
made important that who is appointed as arbitrator. |

Appointment of independant person as arbitrator should be
ensured instead of cnsuring appointment of arbitrator by indcpcndant
person or by court or by institution. The appointment can be made by any
parly or named person as per agreement but the power has to be
excreised by appointing only independant person as arbitrator. Many .
lacunas ol the law of arbitration shall be rcmoved by prcsc:ribings
qualilication of impartiality and independence of arbitrator. Applying the .
same principle Supreme Court of India in S.L.P. (CIVIL) No 12320 of I
1986 in V.K. CONSTRUCTION Works Pvt. Lid. Vs. F.C.I. and another I

has dirccted as under :
W

- In the facts appcaring in this case, we lcave it open to the p
Managing Dircctor to make his choice of the arbitrator, but that choice a
should be of any retired High Court Judge who will act as an arbitrator to
dispose of the dispute in this case.....” "'

N

Supreme Court has held in A.LR. 1987 S C 1359/Arbitration Lav y
Rcporter, 1987 [2] 144 [Statc of Karnataka Vs Shree Rameswara Rice 5
Mills] that a party to the agrcement cannot be arbiter in his own caust a'l

and has held in para 7 as under : ty

..... We do not think that adjudication by the Officer regarding the in
breach of the contract can be sustained under law because a party to the be
agrcement cannot be an arbiter in his own cause. Interests of justice and m
cquity rcquire that where a party to a contract disputes the committing of an
any breach of conditions the adjudication should be by an independcn! pé
person or body and not by the other party to the contract....” sh

It has been held by Calcutta High Court in A.LR. 1954, Calcutts . &
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ifidht'j'bﬁ court to select an impartial person as arbitrator and

e 6f-one of parties to dispute should not be appointed as an

OIEY; ~.
pja and’ Haryana High Court, in Arbitration Law Reporter

89 [ gbé"g‘c_GM‘ in State of Haryana Vs. Banarsi Das has held in
YA'S &!74s under :

ERgaw (1 (0

o mdse: trial court was obliged in law to appoint another arbitrator and

did;well.im appointing the retired Superintending Engineer, Shri M R

Vermagwho would be able to devote greater time and dispose of the

refergnce s expeditiously ...The appointment of employee/dependent

pé@ﬁjm-arbitrator cannot be approved by equity and good conscience.”
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:uﬁ;g.i_"tg;“?apiioi_nlmcnt of independant and impartial persons, not
connccted with any party should be made a condition for arbitration and
it will, simplify many complications and avoid litigation. Institutions
' ﬁgmfb(é“ériéohragcd to keep and maintain panel of independant and
competent persons for appointment of arbitrators and services of retired
judges; €minent advocates, enginecrs, administrators etc. as arbitrators
should: be<more and more encouraged. The law should ensure the
independence and impartiality of arbitrator as impartiality of law Courts.
If'should not be lcft to be decided by the dominance of appointer/the
af ¥ appointing arbitrator, to the duress of the other party who must
“nilly accept such imposed arbitrator even if such an arbitrator does
not oom@and confidence of the party who is not in a position to name his

%&gﬁssmh by contract.

4 2iPROCEDURE FOR APPOINTMENT OF ARBITRATOR BE
MADE SIMPLE AND CONCLUSIVE : It has been experienced that
thesg is. much litigation regarding appointment of arbitrator, removal of
in’blll’alﬁr, stay of arbitration proceedings etc. If the basic qualification of
arbitrator has been provided as an impartial independent person such
type_of litigation shall definitely decline. The appointer is not very
important because his discretion can not be misused. A simple procedure
b“'dwped/provnded for the appointment of arbitration from the panel
mamtained by institutions. The real object of arbitration is speedy and
am&b!éf;émémehti and appointment of independant and competent
ﬁ arbitrator is the first step to achieve the goal and every effort
*hOUbe made n this dircction.
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